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I. STATEMENT OF FACTS 
Relator operates and does business as the Ohio Public Defender, a state agency of Ohio. 

Respondent, Harrison Police Department is a “public office” as defined by R.C. 149.01 l(A). 

Records maintained by the Harrison Police Department are “public records” pursuant to R.C. 

l49.43(A)(1). Respondent Charles Lindsey is the chief of Respondent Harrison Police 

Department. Lindsey is a public offlcial in the state of Ohio. His official duties include 

responsibility for the custody and maintenance of certain records pertaining to matters in which 

the Harrison Police Department is involved. 

On January 14, 2016, Amanda Hansel, an administrative assistant at the Office of the 

Ohio Public Defender, contacted the Harrison Police Department and requested a copy of the 

Harrison Police Department’s public records policy, record retention schedule, police report and 

summaries regarding the investigation of the homicide of Amber Nicole Garrett, and police 

reports and summaries regarding the following individuals: Eric Horn, Justin Horn, and Peggy 

Garrett. Petition Exhibit 1. On January 25, 2016, Ms. Hansel received a written response in the 

mail from the Harrison Police Department. The response included the requested policy and 

record retention schedule and provided “The defense has received this information numerous 

times already. You are free to come down and review them once again.” Petition Exhibit 2. 

On January 26, 2016, Ms. Hansel responded via email to Lieutenant Steve Wilson, an 

employee of the Harrison Police Department inquiring when the records would be available to be 

inspected. Petition Exhibit 3. Lieutenant Wilson responded that Lieutenant Detective Steve 

Mathews would be the best person to visit because he had worked on the case. Petition Exhibit 4. 

On January 27, 2016, Ms. Hansel informed Lieutenant Wilson that the Relator did not 

need to discuss anything, but only wanted to inspect the records. Petition Exhibit 5. Ms. Hansel



suggested a time to inspect the records during Lieutenant Wilson’s work schedule. Id. On 
January 28, 2016, Ms. Hansel received an email from Lieutenant Wilson advising her to contact 

Lieutenant Detective Mathews or the Law Director for the City of Harrison to view the records. 
Petition Exhibit 6. That same day, Ms. Hansel emailed Lieutenant Mathews requesting a 

convenient time to view the records. Petition Exhibit 7. Ms. Hansel included the prior emails 

between Lieutenant Wilson and herself Id. 

On January 29, 2016, Lieutenant Detective Mathews, responded to Ms. Hansel that he 
was not available on the date and time suggested by her and that the Hamilton County 

Prosecutor’s Office and the City Law Director had instructed her to deny the request. Petition 
Exhibit 8. Lieutenant Detective Mathews stated that less than a year ago he had collected the 

information identified in the January 14, 2016 request and sent it to the Hamilton County 

Prosecut0r’s Office to forward to the Relator. Id. 

On February 4, 2016, Ms. Hansel via email contacted both Lieutenant Detective Mathews 
and City Law Director Bill Deters again and requested to inspect the records identified in the 
January 14, 2016 request. Petition Exhibit 9. On February 26, 2016, Ms. Hansel received in the 
mail a letter from Philip Cummings, an Assistant Hamilton County Prosecutor, informing her 

that the January 14, 2016 public records request had been denied pursuant to State ex rel. 

Steckman v. Jackson, 70 Ohio St.3d 420, 437 (1994) and State ex rel. Baginski v. Lee, 2016- 

Ohio-221. Petition Exhibit 10. 

The records retention schedule of the Harrison Police Department (Petition Exhibit 2) 

provides that adult arrest reports are kept for fifty years and should be available. The retention 

schedule also shows that the reports requested from the homicide of Amber Garrett should be 
available as well.



II. ARGUMENT 
“The rule in Ohio is that public records are the people’s records, and that the officials in 

whose custody they happen to be are merely trustees for the people; therefore anyone may 
inspect such records at any time.” Patterson v. Ayers, 171 Ohio St. 369, 371 (1960), citing 35 

Ohio Jurisprudence, 45, Section 41. “R.C. 149.43 is construed liberally in favor of broad access, 

and any doubt is resolved in favor of disclosure of public records.” State ex rel. Cincinnati 

Enquirer v. Hamilton Cty., 75 Ohio St.3d 374, 376 (1996). 

A. Respondents failed to prove that any or all of the records requested fall 
squarely within any statutory exception to R.C. 149.43 

The Public Records Act proscribes and prohibits certain conduct by public entities. When 
denying a public records request, a public office is required to show that the requested records 

fall squarely within a statutory exception. State ex rel. Miller v. Ohio State Highway Patrol, 136 

Ohio St.3d 350 (2013). Exceptions are strictly construed against the record custodian, and the 

burden falls on the custodian establish the applicability of an exception. State ex rel. Cincinnati 

Enquirer v. Jones-Kelley, 118 Ohio St.3d 81 (2008) paragraph two of the syllabus. R.C. 149.43 

must be “construed liberally in favor of broad access.” Id. at 83. 

Here, Relator is requesting records that are not subject to any exception enumerated 

under 149.43. Nor has the Respondent averted that the requested records are subject to an 

exception. While it is probable that the Harrison Police Department has in its possession some 

records that are not disclosable under the confidential law enforcement investigatory record (or 

another exemption), it is highly unlikely that all of the requested records under exempt from 

disclosure. The Harrison Police Department’s blanket denial is in contravention to the Public 

Records Act. R.C. 149.43(B)(1).



B. Steckman v. Jackson does not exempt the records from disclosure 

In 1994, this Court decided Steckmarz v. Jackson, 70 Ohio St.3d 420 (1994). Although 

Steckman encompassed multiple cases, only one is applicable to this case. In case no. 93-1336, 

an inmate requested records from the Cleveland Chief of Police and designated a stand-in to 

receive the records. Id. at 437. The record holder denied the request, and the Court of Appeals 

held that the inmate could not designate a stand-in to receive the records. Id. This Court found 

that the Court of Appeals erred in its reasoning. Id. Ultimately, the inmates request was denied 

because this Court found the requested records were exempt from disclosure under R.C. 

l49.43(A)(2)(c). Id. However, this Court’s decision did not prevent an inmate from receiving 

public records simply based on their status as a criminal defendant. 

In Steckman, in case no. 92-2254, an investigator employed by an incarcerated individual 

requested public records pursuant to R.C. 149.43. The Court of Appeals in that case ordered the 

records to be provided to the investigator even though he was associated with the criminal 

defendant. This Court upheld the Court of Appeals decision in Steckman relating to the status of 

the requester, stating that “[w]hether [a person] is a designee or not is not dispositive. R.C. 

l49.43(B) provides that all public records are to be made available ‘to any person.” Id. at 436- 

37. 

As the above portions of the opinion indicate, the intent of the Court in Steckman was to 

limit the release of records by clarifying the exemptions. The decision in Sleckmzm denied a 

defendant in a criminal case from obtaining records that were not subject to release based on an 

exemption under R.C. 149.43(A)(2)(c), not based on the requestor’s status as a criminal 

defendant. Steckman, 70 Ohio St.3d 420, 437 (1994). This Court reiterated its holding in 

Steckman in State v. Broom: “Steckman thus holds that a postconviction litigant cannot ‘avail



himself’ of the Public Records Act to obtain police reports not covered by Crim.R. 16, because 

such reports are not subject to release under the act.” State v, Broom, 123 Ohio St. 3d 114, 118 

(2009) citing Steckman, 70 Ohio St. 3d 420 (1994), paragraph six of syllabus. This narrower 

interpretation of Steclcman makes sense while still allowing some access to public records as 

intended by the legislature. 

This interpretation of Steckman similarly does not lead to the overburdening of law 

enforcement agencies by inmate requests. Inmate claims are still highly restricted under the 

statute, because R.C. 149.43(B)(8) prevents inmates from obtaining records unless they first 

obtain the trial judge’s finding that the information sought supports “what appears to be a 

justiciable claim of the person.” Id. This restriction, however, would not deny their attorneys the 

necessary access.‘ See infra. 

Under Steckman, the issue is whether the requested records are subject to disclosure. This 

Court has held some records to be public records: routine offense and incident reports; records 

relating to a charge of driving while under the influence and records containing the results of 

intoxilyzer tests; 9-1-1 recordings; and records that reflect on an offlcer’s ability to perform his 

or her duties. See e.g., Steckman, 70 Ohio St.3d at 435; State ex rel Beacon Journal, Co. v. 

Maurer, 91 Ohio St.3d 54, 57 (2001); State ex rel. Cincinnati Enquirer v. Hamilton County, 75 

Ohio St. 3d 374, 378 (1996); State ex rel. Keller v. Cox, 85 Ohio St. 3d 279, 282 (1999). Thus, 

the Harrison Police Department’s denial of the request was improper under RC. 149.43. 

‘ Currently, defendants and their attorneys are allowed full access to public records. See State v. 
Athan, 136 Ohio St. 3d 43 (2013); State ex rel. Rasul-Bey v. Onunwor, 94 Ohio St. 3d 119 
(2002).



C. ORC l49.43(B)(8) does not aunlv because Relator is not an incarcerated 
individual 

R.C. l49.43(B)(8) is applicable when an incarcerated person is the person requesting 

records. Amanda Hansel is an employee of the Office of the Ohio Public Defender. Ms. Hansel 
is not incarcerated. However, the Offlce of the Ohio Public Defender and undersigned counsel do 

represent Jeffrey Wogenstahl, the incarcerated individual referenced in Complaint Exhibit 10. 

This Court has previously addressed designees in two cases: Steckman and Barb. In 

Steckman, this Court recognized that the definition of “any person” was broad and permitted 

anyone — defendants, newspapers, researchers, designees, nondesignees, business entities — to 

obtain public records. Steckman, 70 Ohio St. 3d at 427.2 This Court explained, “if the records 

sought are, in fact, public and not subject to any exception as to their release, then whether or not 

a person is acting as a designee is not an issue.” Ia’. This Court then noted again that the Court of 

Appeals erred in denying the incarcerated defendant’s public records request because he wanted 

to designate someone to view the records. Id. 

In Barb I, this Court denied inmate Danny Barb’s public records request because he did 

not comply with the requirements of RC. l49.43(B)(8). State ex rel. Barb v. Cuyahaga Cry. Jury 
Comm ‘r, l24 Ohio St. 3d 238, 238 (2010). Following that decision, Danny Barb’s brother, 

Herbert Barb, instituted a mandamus action seeking the same records. In a per curiam decision 

this Court affirmed the appellate court’s opinion and stated that, “Danny cannot circumvent the 

requirement of R.C. 149.43(B)(8) . . . by designating his brother to request the records for him.” 

State ex rel. Barb v. Cuyahaga Cty. Jury Comm ’r, 128 Ohio St. 3d 538, 538 (2010). However, 
the records at issue in the case were not public records under RC. 149.43 and the issue was 

2 Relator recognizes that Steckman was decided prior to the addition of l49.43(B)(8) (initially 
introduced as (B)(4)), however, because Steckman still represents the foundational argument 
upon which a majority of denials rest, it is central to the analysis.

6



barred by res judicata. 

This Court should reconcile Barb II with Steckman in favor of disclosure of records as 

required. In doing so, this Court must also apply the tenets of statutory construction. When a 

statute’s meaning is clear and unambiguous, this Court has held it should apply the statute as 

written, without additional mles of statutory interpretation, considerations of public policy, and 

refrain from adding or deleting words. Zumwalde v. Madeira & Indian Hill Joint Fire Dist, 128 
Ohio St.3d 492 (2011); Boley v. Goodyear Tire & Rubber Co., 125 Ohio St.3d 510 (2010); 

Armstrong V. John R. Jurgensen C0,, 136 Ohio St.3d 58 (2013). The relevant portion of R.C. 

149.43(B)(8) reads: 

A public office or person is not required to permit a person who is incarcerated 
pursuant to a criminal conviction . . . to obtain a copy of any public record 
concerning a criminal investigation or prosecution . . . unless the request to 
inspect or obtain a copy of the record is for the purpose of acquiring information 
that is subject to release as a public record under this section and the judge who 
imposed the sentence or made the adjudication with respect to the person . . . finds 
that the information sought in the public record is necessary to support what 
appears to be a justiciable claim of the person. 

The statute does not impose this same limitation upon designees, attorneys, or any other member 

of the general public that may have an association or interest in the incarcerated individuals 
case.3 

Nor would that interpretation make sense. “[N]o public office or person responsible for 

public records may limit or condition the availability of public records by requiring the 

requestor’s identity or the intended use of the requested public record. Any requirement that the 
requestor disclose the requestor’s identity or the intended use of the requested public record 

constitutes a denial of the request.” R.C. 149.43(B)(4). If it is improper to deny a request based 

3 For additional support for this argument, see Legislative Notes to SB78, attached to Memo as 
Exhibit A.



on the requestor’s intended use of the records, it follows that it is improper to deny the request 

based on the public office’s speculation as to what the intended use of said records will be. 

Additionally, if followed to its logical conclusion, the Respondent’s argument would preclude 

public records requestor’s from anonymity by requiring them to prove they are not a designee of 

an incarcerated individual. Obviously, this is not the intent of the legislature or the Courts. See 

generally, Gilbert v. Summit County, 104 Ohio St.3d 660, 2004-Ohio-7108, 1110 (citing State ex 

rel. Fant v. Enright, 66 OhioSt.3d 186 (1993) (“[a] person may inspect and copy a ‘public 

record’ irrespective of his or her purpose for doing so.”)); State ex rel, Consumer News Serv., 
Inc. v. Worthington City Bd. Of Educ, 97 Ohio St.3d 58, 2002-Ohio-5311, 1145 (purpose behind 
request to “inspect and copy public records is irrelevant”). 

Finally, even if the records requested relating to the reports on the homicide of Amber 
Nicole Garrett are foreclosed from Relator because they concern a criminal prosecution in which 

this office represents the defendant, the reports relating to Justin Horn, Eric Horn, and Peggy 

Garrett should still have been disclosed by the Harrison Police Department. These records do not 

concern Wogenstahl’s criminal investigation or prosecution, but rather they involve the possible 

criminal investigation or prosecution of individuals that this office does not represent. Therefore, 

they should be disclosed. 

This Court should provide guidance to the lower courts and reconcile its current public 

records jurisprudence. The purpose of public records is to ensure government accountability to 

the public. See State ex rel. Miami Student v. Miami Univ., 79 Ohio St 3d 168, 171 (1997); State 

ex rel. Gannett Satellite Info. Network, Inc. v. Petro, 80 Ohio St. 3d 261, 264 (1997). Failing to 

disclose records to the members of the public with the most interest and in the best position to 

shine a light on government practices surrounding criminal convictions is inapposite to the intent



ofR.C. 149.43. 

III. CONCLUSION 
Relator has properly requested public records pursuant to R.C. 149.43. The documents 

sought from the Harrison Police Department are records within the meaning of the Act. No 
exceptions apply to exempt these records from disclosure. Respondent, Harrison Police 

Department, has failed to comply with its duty to respond to requests made pursuant to the Act. 

Wherefore, Office of the Ohio Public Defender, respectfully requests that this Court issue a Writ 

ordering Respondent Harrison Police Department to immediately provide the requested records 

to Relator pursuant to their policy and award Relator reasonable court costs incurred in this 

action. 

Respectfully submitted, 

Office of the Ohio Public Defender 

By: I % Kimberly Rigby (0 78245) 
Supervising A e D ath Penalty Dept.( ~~ ~~ 

~~ 
By: 
Elizabeth Arrick (0085151) 
Assistant Public Defender

~ 
250 East Broad Street, Suite 1400 
Columbus, Ohio 43215 
(614) 466-5394 (Phone) 
(614) 644-0708 (Fax) 
kim.rigby@opd.ohio.gov 
elizabeth.arrick@opd.ohio.gov 

COUNSEL FOR RELATOR



PRAECIPE FOR SERVICE 
TO THE CLERK: 
Please issue a copy of this MEMORANDUM IN SUPPORT OF COMPLAINT FOR WRIT OF 
MANDAMUS along with the Summons and Complaint to the Respondents identified in the 
caption on page one via Certified Mail, return receipt requested. 

a / 
Kimberly Rigby 078245)
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CAPITOL CONNECTION BILL HISTORY FOR SB78 
123rd General Assembly 

5378 (OELSLAGERW) To generally gram members cl lhe public the option of chooslng the medium in which they will receive oopies oi public records and in require a public office lo lransmii copies 

status and committee A(ti\/ity 
choose iiiediuni in which they will receive’ sa7a (0EL§LAGER w) Public 

public records. 
(Information arranged chronologically backwards J 

09/15/1999 signed by Governor
“ 

06/29/1999 senate concurred inqgouse amendments; vote 33-0 
06/24/1999 Passed House; amended; Vote 97-1 
House Ethics and Standards O6/23/1999 
SE78 (DELSLAGER w) Public choose medium in which they will receive public records. Fourth hearing. 
REPORTED om’ As AMENDED. 5378 was amended three times. The first amendment makes a technical change in language that will keep peace officer personnel information private. It will al on limited access to the public of officers’ one addresses and names of relatives 
The second amendment limits a person who is incarcerated_from.excessive]y accessing public records if the record deals with a criminal investigation. The inoiviouai would have to request the information from a Judge. 
The final amendment would limit the amount of records that could be requested for colmlercial use. The limit would be set by local entities and does not apply to members of the press. 
Ann Fenley. Common cause. testified against this amendment. she said that slowly the government was restricting access to public records and this was 
justbone more roadblock. Despite her testimony, the amendment was included into the i 

as/23/1999 House Committee recommends substitute; Vote 10-0 
House Ethics and standards 06/16/1999 
5578 (OELSLAGER w) Public choose medium in which they will receive public records. Third hearing/POSSIELE VUTE. 
Kate walsh. a former state representative now with the Erie County prosecutor's office‘ gave testimony on behalf of the ohio Prosecuting Attorne s Association. She said their concern is the change in statute requiring that a 1 public offices honor mail requests. She said the problem is not with the individual seeking family records, but with commercia enterprises or others seeking large quantities of documents. 
she said that some requests she has seen would take hours or days to honor_and offices would need to employ additional personnel to do the research that is currently done by the requestor. Walsh believes there should be compensation for work done on voluminous requests. 
Chairman Jacobson expressed concern that having the amount of time taken to fulfill a request be the factor could encourage employees to drag their feet in doing the work, especially if they know they're being paid for it. Discussion took place between Jacobson and Walsh about how to define the difference between a reasonable request and an onerous one; what to do about it if the request is onerous; how to define how much time is required to be spent; and if there could he a differentiation between records that are Computerized and those that are not. walsh said that the bill in its current form provides no way at all for an office to deny any request, no matter what form it comes in. 
Ann Fenley- Dublic records activist. briefly responded to walsh's comments. She asserted that the count recorders do not oppose_I:he hill, and said it has EXHIBIT always been "assumed" t at requests must be specific. 

s... 
House Ethics and Standards 06/09/1999 

P.‘ SE75 (OELSLAGER w) Public choose medium in which they will receive 
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public records. Second hearing.~ Ann renley, pub j records activist. gave proponent testimony particularly on the bill's codificacionof the right 01’ citizens to request the medium_for requested records. and its assurance of access to public records by mail. 

John Mahoney. ohio Municipal Lea ue, spoke as a proponent of the bill as it came out of the senate. He cal e it workable and manageable in dealing with mail requests in an efficient manner, without obstructing municipal governments from doing their job. 
Frank oeaner, ohio Newspa er Association (ONA). gave profionent testimony, saying the bill updates t e public records law in ways w ich will keep up with 

. technological advances and expand public access with a user—Friendly agproach. He aiso addressed Chairman :Iacobson‘s intent to add provisions from H5 01 prohibiting the release 01’ familial or personal data on peace officers, saying that ONA would be willing to support an exemption as long as it is very narrow For instance. he said that newspapers need access to nFf'I(ers' address For a variety of reasons. In Further dialogue with Jacobson. Deaner did not rule out the possibility of a media—only exemption to denial of access For peace officer information; Jacobson asked Lsc to research the constitutionality of the issue 
Although this hearing had been scheduled For proponent testimony, Rep. sender asked about a letter from the ohio Prosecuting Attorneys Association regarding amendments they would like to see included. Jacobson invited John Murphy to address the committee. 
Murphy explained that the association wants labor costs to be paid For responding to mail re uests that take more than 30 minutes to fulfill; and to have limits put on mail requests from prisoners. IF these issues are addressed. he said the prosecutors would withdraw their opposition to the bill. 

.wx_ 
House Ethics and standards 06/02/1999 
son (OELSLAGER w) Public choose medium in which they will receive public records. First hearing. 
Sen. oelslager said his bill would allow For the establishment of a policy of how to respond to requests. and also that the company or office may ask For a payment before a mailing is sent. 

.1«_ 
05/25/1999 RereFerred to House_§thics and standards 
os/20/1999 House Committee recommends rerererrai 
os/1s/1999 Referred to House state Government 
05/12/1999 Passed senate; vote_§3-0 
us/11/1999 senate committee récgmiemis passage; Vote 10-o 
Senate Judiciary os/os/1999 

_ - 

SE78 (oELsLAGER w) Public choose medium in which they will receive public records. Third hearing. 
REPORTED our. Frank Deaner, ohio Newspaper Association. testified in support of the bill. He said with advances in technology. the bill was needed to update the public records law. He supported access to public records by electronic transfer and by mail. 
John Murphy, ohio Prosecuting Attorneys Association. opposed the bill on the basis that the bill mandates fulfilling requests by mi and does not provide For the recouping of labor costs. He said he would prefer the bill to Follow the Federal law which allows the consideration of labor costs if the task exceeds 30 minutes. he also said he is concerned h a possible increase in prisoner reauests and comercial requests for profit. Sen. Oelslager pointed out that a governmental entity can precharge For services. 

,.._

~ 
senate Judiciary 04/21/1999 
5378 (0ELsLAGER w) Public choose_mediun in which they will receive public records. second hearing. 
sen. Oelslager read portions of a letter from the ohio Municipal Leaoue which stated the organization's support of the bill. The referred to simi a legislation from the last General Assembly. 122-55 34, which they supported after the bill was amended to give discretion for agencies to set no icies. 

_ea_ 
Senate Judiciary 03/17/1999 
5578 (OELSLAGER w) Public choose medium in which they will receive public records. First hearing. 
Sen, Oelslager said the bill is the reintroduced version of 122-S3184. which gassed House state Government comnittee but did not make it to the Floor. The ill is supported_hy the ohio municipal League. county commissioners Association of ohio and the chic Newspaper Association. 

,aa_ 
D3/09/1999 Referred to senate gudiciary 

i 03/09/1999 Referred to senate iudiciary 
02/18/1999 Introduced 

,ae_ 
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